
Affirmative action in the US is
a story about determining the
price to be paid today to cor-
rect a problem created and
fostered by generations long
gone. It is about a just way to
create a society blind to the
colour of its citizens. It is
about sustaining meritocracy
while becoming more inclu-
sive. In short, it is a story
about social engineering.

Affirmative action in America cannot be sep-
arated from the issue of employment discrimina-
tion. Employment discrimination is part of a
larger social problem of discrimination that has
its beginnings in American history—a history,
both colonial and  independent, that endured
slavery for about 300 years. 

The United States Constitution that was com-
pleted in 1787 and took effect in 1789 created a
federal union of sovereign states. It also enshrined
slavery in the American constitution through the
“three-fifths compromise”.  Slaves were counted
as being equal to three-fifths of free men.  Since
slaves (not just women!) did not then have the
right to vote, it has been argued that this reduced
the political power of the slave-owning classes.

It took the American civil war, the
Emancipation Proclamation of 1863 and the 13th
Amendment of 1865 before slaves in America ob-
tained their liberty. The 14th Amendment of 1868
repealed the three-fifths compromise and pro-
hibited the states from denying anyone the “equal
protection” of the law.  

The US Supreme Court, in its infamous Plessy
vs Ferguson decision of 1896, decided that pro-
viding “separate but equal” facilities was consti-
tutionally adequate to justify separation of the
races. This led in turn to legalised segregation in
America that lasted well past World War II.  

The Plessy decision was repudiated in 1954 by
the US Supreme Court. This started the process of
desegregation in public schools all over America.
In 1961, President John F. Kennedy issued an ex-
ecutive order forbidding employment discrimina-
tion by the federal government and its contractors
on the basis of race, creed, colour and/or national
origin and requiring “affirmative action” in pro-
viding “equal opportunity in employment”.  The
era of affirmative action had begun.

President Lyndon B. Johnson made civil rights

legislation a priority, leading to the passage of the
landmark Civil Rights Act (CRA) of 1964 that for the
first time went beyond the 14th Amendment man-
date of “equal protection” into outlawing dis-
crimination based on “race, colour, religion, sex
or national origin” in fields of voting, public ac-
commodations, education and employment.

This created the terminology of “protected
classes” in discrimination law. A protected class is
a group of people whose members are given legal
protection from discrimination based on their hav-
ing one or more of the enumerated characteristics
(e.g. race, colour, religion, sex or national origin).

Since every human being has a race, a colour,
a religion, etc., the anti-discrimination laws thus

protect all citizens, rather than some, without
running afoul of the equal protection clause of the
14th Amendment. At the same time, everyone
was also expressly protected from discrimination
on the basis of their race, colour, religion etc.

The 1964 CRA created the Equal Employment
Opportunity Commission (EEOC). The enforcement
powers of the EEOC were limited at first. In 1972,
the EEOC obtained the authority to sue non-gov-
ernmental respondents (such as employers,
unions and employment agencies) if a reasonable
settlement could not be reached in any particular
case. Other federal agencies also enforce other
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laws prohibiting employment discrimination.
Most states in the US have their own civil rights
laws that have created additional statewide
protected classes.

Classes that were protected later did not
always share the universality of the initially pro-
tected classes. This resulted in laws whereby
some members of society were given more pro-
tection than others, setting the stage for legal chal-
lenges based on the equal protection clause.

The panoply of US anti-discrimination laws
enacted in the 1960s and 1970s created specific
legal remedies for discriminatory acts in the pri-
vate sector largely without mandating employ-
ment quotas. It is fair to say that a substantial
majority of Americans disfavours percentage (or
similar) quotas in education or employment for
socially disadvantaged groups—so much so that it
is hard to find any mainstream politician in the
United States who advocates such measures. Even
if such quotas were ever enacted into law to gov-
ern private sector economic activity, they would
be unlikely to pass muster with the modern US

Supreme Court.
While nominally abstaining from favouring

any one group over another in the private sector,
the executive branch of the US Government has
been held to a different standard. Executive order
11,246 of 1965 required federal contractors and
subcontractors to take “affirmative action” to
equalise employment of underrepresented min-
orities to compensate for the “effects of past and
present discrimination”. Every entity with at least
50 employees and aggregate annual revenues of
$50,000 or more from a federal contact was
required to have a written affirmative action plan.

Such affirmative action plans were required to
address imbalances in the hiring of women and
minorities and have resulted in many instances in
the creation of de facto quotas. However, individ-
ually tailored affirmative action plans had an
advantage over legislative solutions in minimising
the risk of harm from inappropriate corrective ac-
tion. Their legality has been affirmed by the
Supreme Court as long as they are necessary to
correct past discrimination and promote a com-
pelling government purpose.

The law has also mandated preferential treat-
ment of women- and minority-owned businesses
in federal procurement, which exceeds $300 bil-
lion a year. These “set-asides” for minorities and
women have benefited a smaller group of soci-
etally-favoured entrepreneurs, and created many
millionaires without creating social unrest.  

The era of affirmative action created a new set
of problems—reverse discrimination. Every time
a college admitted or an employer hired a mem-
ber of a protected class, someone else was denied
admission or a job. Given the tepid performance
of the American economy in the two decades fol-
lowing the first oil shock of 1973, new opportuni-
ties were not being created fast enough.
Employment and college admission started look-
ing like zero-sum games, breeding resentment
and lawsuits alleging that affirmative action was
denying the non-protected classes equal protec-
tion of the law.

Reverse discrimination claims and responsive
state-level legislative remedies had two effects.
First, the growth of anti-discrimination legislation
came to almost a complete halt. Second, some
states started enacting so-called percentage plans,
under which a select percentage of high school
graduates (typically the highest 5-20 per cent)
were promised preferential admission to the best
state-run universities of their states. This provides
a quota for meritorious students, and thus a safety
valve against social resentment.

The situation today strikes a delicate balance
between the interests of the descendants of the
formerly oppressed classes and the descendants
of others. The minorities in the US are eager to ob-
tain the equality of educational and employment
opportunities that their parents never had. The
rest of the population, while sympathetic to the
historical problems faced by minority groups, does
not want to bear the entire burden of remediation
by losing both the opportunities for education and
employment that their parents had. A just society
cannot be built by tarring children for the sins of
their forebearers. The correction of pervasive dis-
crimination in the US is thus a work in progress. 

The author, an attorney, runs InnovaLex, a law firm, in
Washington DC. An expanded version of this column and
the FAQ can be read at www.indiatoday.com 
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Affirmative action in the United States of America attempts to increase the

accessibility of the American Dream without risking it entirely through quotas

AFFIRMATIVE

ACTION: Measures
taken to correct
the effects of past
discrimination
against one or
more members of
a protected class.

PROTECTED CLASS:

People who share
a certain charac-
teristic, such as
race or colour,
and are specifi-
cally protected
from discrimina-
tion under state or
federal law.

REVERSE

DISCRIMINATION:

The discrimina-
tory effect on a
group of people—
typically the ma-
jority—from the
affirmative action
programmes.

THE REACH OF

AFFIRMATIVE

ACTION: It extends
to both public and
private educatio-
nal institutions and
federal procure-
ment, but does not
cover any part of
the private sector
not doing business
with the govern-
ment. Legislators
are exempt.

IS THERE JOB

RESERVATION IN THE

PRIVATE SECTOR?

No. Quotas are
generally dis-
favoured by
economic liberals
and conservatives
alike.  

WHY THE PRIVATE

SECTOR IS NOT SUB-

JECT TO AFFIRMATIVE

ACTION: The
Supreme Court has
applied strict
scrutiny to legisla-
tion that goes
beyond providing
equal opportunity
in the workplace.
At the practical
level, US legisla-
tors are concerned
about hobbling the
free market
economy.

WHAT CAN A PERSON

DO AGAINST DISCRIM-

INATION IN THE

WORKPLACE? He
must complain to
the EEOC or state
agency before fil-
ing a case. The
EEOC is a govern-
ment agency that
first investigates
the complaint. If
the EEOC finds
merit in the
charges it can reg-
ister a case against
the employer.
Since fighting a
case is expensive,
the EEOC option
provides protection
against discrimina-
tion, especially in
private sector.

REMEDIES AVAILABLE

FOR EMPLOYMENT

DISCRIMINATION: A
person who wins a
lawsuit for employ-
ment discrimina-
tion may be
awarded back pay,
can get hired,
promoted or
reinstated.

EVEN IF QUOTAS

WERE TO BE

ENACTED INTO

LAW TO GOVERN

PRIVATE SECTOR

ECONOMIC

ACTIVITY, THEY

ARE UNLIKELY TO

PASS THE

MUSTER WITH

THE MODERN US

SUPREME COURT.

Anant S.
Narayanan

COLOUR CONSCIOUS:
Martin Luther King’s civil
rights movement contri-
buted to affirmative action
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